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V.

W nnebago County, a muni ci pal
cor poration,

W nnebago County Board of Supervisors,
W nnebago County Social Services Board,
and the Wnnebago County Departnent of
Soci al Servi ces,

Def endant s- Respondent s-
Petitioners.

REVI EW of a decision of the court of appeals. Reversed.

11 N. PATRI CK CROCKS, J. Petitioners seek review of a
publ i shed decision of the court of appeal s' reversing an order of
the Wnnebago County Circuit Court, the Honorable WIIliam E
Crane presiding, denying Plaintiffs' request for attorneys' fees
pursuant to 42 U S.C. § 1988(b) (1994).2 W nnebago County,
W nnebago County Board of Supervisors, Wnnebago County Soci al

Services Board, and Wnnebago County Departnent of Soci al

'Hartman v. Wnnebago County, 208 Ws. 2d 552, 561 N W2d
768 (Ct. App. 1997).

2 All future references to the United States Code will be to
the 1994 vol une unl ess ot herw se not ed.
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Services (collectively "County") contend that Judy Hartman and
Ronald Delap, individually and on behalf of others simlarly
situated (collectively "Hartman"), are not entitled to reasonabl e
attorneys' fees because Hartman's request for fees was untinely,
and because Hartman is not a prevailing party to whom fees may be
awar ded.

12 We conclude that Ws. Stat. § 806.06(4)° sets forth the
appropriate tine limtation for an attorneys' fees award pursuant
to 42 U S. C § 1988. Under Ws. Stat. § 806.06(4), as a party
seeking costs, Hartman was required to perfect the judgnent
(i.e., tax and insert costs) within 30 days of the date of notice
of entry of judgnment or forfeit the right to recover those costs.

Because Hartnman did not perfect the circuit court's Novenber 18,
1993, judgnment wthin 30 days of Hartman's receipt of the
Novenber 19, 1993, notice of entry, or obtain a stay of the
attorneys' fee issue pending appeal, the request was untinely.

Accordingly, we reverse the decision of the court of appeals.*

13 The underlying claim from which Hartman's request for
attorneys' fees arises involves the County's action to reduce the

amount of general relief® provided to recipients in Wnnebago

8 Al future references to the Wsconsin Statutes will be to
the 1993-94 vol une unl ess ot herw se not ed.

“ W point out that our holding is based on the tineliness
of the notion at issue. Hartman's claimfor attorneys' fees may
have nerit, the catalyst theory may be applicable, and Hartnman
may be a "prevailing party" in the action, but we do not reach
t hose substantive issues.

> Wsconsin Stat. § 49.01(5n) defines general relief as:

2
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County. On Septenber 10, 1990, the Wnnebago County Board of
Social Services voted to adopt a policy to reduce the anpunt of
general relief provided to Wnnebago County recipients, effective
Cct ober 1, 1990.

14 On COctober 4, 1990, Hartman, a recipient of general
relief in Wnnebago County, commenced an action in Wnnebago
County Circuit Court seeking declaratory and injunctive relief.
Hart man asserted that the County had failed to establish witten
standards of need to determne the anmount of relief reasonable
and necessary to neet recipients' basic subsistence needs in
violation of Ws. Stat. 88 49.01(5m and 49.02(1m (1987-88)
Hart man al so asserted that the anount of general relief provided
pursuant to the new policies was below the statutory mninmm
required under Ws. Stat. 8§ 49.032 (1987-88). Hart man further
alleged that the County did not provide adequate notice to
recipients or appropriate admnistrative appeal procedures in
accordance with Ws. Stat. 8§ 49.037 (1987-88). In addition to
the state statutory violations, Hartman all eged that the County's
failure to provide reasonable and necessary benefits, sufficient
notice, and adm ni strative appeal procedures violated recipients'
rights under the Due Process C ause of the Fourteenth Amendnent
to the United States Constitution, Article I, sections 1 and 9 of

the Wsconsin Constitution, and 42 U. S.C. 8§ 1983.

such services, compdities or nobney as are reasonable
and necessary under the circunstances to provide food,

housi ng, cl ot hi ng, fuel, I'ight, wat er, medi ci ne,
medi cal, dental, and surgical treatnment (including
hospi t al care), optonetri cal servi ces, nur si ng,

transportation, and funeral expenses, and include wages
for work relief.
3
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5 On the sane date the action was commenced, Hartman
filed a Notice of Mtion and Mtion for Tenporary Relief to
prevent the County from reducing the amount of general relief.
In an Order for Tenporary Injunction and Relief dated Novenber
20, 1990, MNunc Pro Tunc Cctober 25, 1990, the circuit court
enjoined the County from inplenmenting the new general relief
adm nistrative policies during the pendency of the action and
ordered the County to restore general relief benefits as they
existed prior to Cctober 1, 1990. The circuit court further
enjoined the County from reducing benefits wthout first
establishing witten standards of need to determ ne the anount of
benefits reasonabl e and necessary for recipients of relief.

16 On June 24, 1991, the County filed a Mtion for Summary
Judgnment arguing that the action should be dism ssed as noot.
The County contended that on My 6, 1991, it had taken
| egi slative action to fully restore the level of general relief
benefits to the status quo prior to Cctober 1, 1990. On June 25,
1991, Hartman also filed a Mdtion for Summary Judgnent.

17 A hearing on the cross-notions for summary judgnent was
held on July 18, 1991. On August 26, 1991, the circuit court
granted the County's notion for summary judgnent and di sm ssed
the action, concluding Hartman's clainms were noot. The Notice of
Entry of Order was filed August 28, 1991, and Hartnman appeal ed.

18 In an unpublished opinion, the <court of appeals
det erm ned t hat there wer e i ssues ripe for revi ew,
notw t hstanding the County's rescission of its policy to reduce
benefits. The court of appeals concluded that there was still a
question of whether the County adopted standards of need as

required by Ws. Stat. § 49.02(1nm) and if so, whether those
4
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standards confornmed with the applicable common [ aw. Accordingly,

the court of appeals remanded the case. See Hartman v. W nnebago

County, No. 91-2414, wunpublished slip op. (Ws. Ct. App. April
22, 1992).

19 On remand, the circuit court concluded that the County
had enacted proper standards of need in conpliance with the
applicable law. In an order dated Novenber 18, 1993, the circuit
court dism ssed Hartman's conplaint. A Notice of Entry of Oder
was filed Novenber 22, 1993. Hartman appeal ed.

10 Wiile Hartman's second appeal was pending, this court

rendered its decision in Cark v. MIwaukee County, 188 Ws. 2d

171, 524 N W2d 382 (1994), which set forth the appropriate
met hod of establishing proper standards of need for benefits
recipients. The County filed a notion requesting that the court
of appeals reopen the record or remand the case to the circuit
court for a determnation of whether the County's witten

standards of need were in conpliance with Cark. Thereafter, the

County filed an anmended notion advising the court of appeal s that
the County's witten standards of need had been revised to conply

with the directives of dark, thereby nmaking Hartnman's appeal

noot . The County requested that the court of appeals either
remand the case to the circuit court for a determ nation on the
st andards of need or dism ss the appeal as noot.

11 Hartman filed a notion requesting that the court of
appeal s address the adequacy of the County's witten standards of
need pursuant to the holding of Jark. The court of appeals
deni ed Hartman's request, concluding that the appeal involved the
application of new | aw and facts which had not been addressed by

the circuit court. 1In a decision dated April 19, 1995, the court
5
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of appeals dismssed Hartman's second appeal as noot. See

Hartman v. Wnnebago County, No. 94-0022, unpublished slip op.

(Ws. C. App. April 19, 1995).

112 On Novenber 16, 1995, Hartman filed a Notice of Mdtion
and Motion for an Award of Attorneys' Fees, Costs and Expenses
pursuant to 42 U.S.C. 8§ 1988(b), the Cvil R ghts Attorneys' Fees
Awards Act.® In its brief in opposition to Hartman's notion for
attorneys' fees, the County argued, in part, that Hartman's
request for fees was wuntinmely and that Hartman was not a
"prevailing party" entitled to attorneys' fees under 42 U S C
§ 1988(h).

13 In an order dated January 26, 1996, the circuit court
denied Hartman's notion. The circuit court first concluded that
Hartman's request for fees was untinely because it was not filed
within 30 days of the date of the judgnent as required under Ws.
Stat. 8§ 806.06(4). Alternatively, the court determned that if
the Federal Rules of Civil Procedure were applicable, Hartman had
failed to file a notion for fees wthin 14 days of entry of
judgnment in accordance with Rule 54(d). Finally, the court
determned that even if the common law rule set forth by the

United States Supreme Court in Wiite v. New Hanpshire Dep't of

Enmpl oynent, 455 U. S. 445 (1982), governs the tine requirenent,

® 42 U.S.C. & 1988(b) states:

In any action or proceeding to enforce a provision of
sections 1981, 1981a, 1982, 1983, 1985, and 1986 of this title,
title 1 X of Public Law 92-318 [20 U S.C.A 8§ 1681 et seq.], the
Rel i gi ous Freedom Restoration Act of 1993 [42 U S. C. A 8§ 2000bb
et seq.], title VI of the Cvil R ghts Act of 1964 [42 U S.C A
8§ 2000d et seq.], or section 13981 of this title[] the court, in
its discretion, may allow the prevailing party, other than the
United States, a reasonable attorney's fee as part of the costs.

6
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Hartman did not request attorneys' fees within a reasonable tine
peri od because the notion was filed nore than six nonths after
the court of appeals' entry of judgnent on April 19, 1995.

14 The circuit court also concluded that Hartman was not a
prevailing party in the litigation entitled to an award of
attorneys' fees. The court determned there was no proof that
the County's action of revising its witten standards of need was
a result of any determnation on the nerits of Hartman's cl ai ns.

The circuit court found that Hartman did not prevail on any
claims, and that Hartman's "Mdtion for an Award of Attorneys'
Fees, Costs and Expenses did not rise to a constitutional
violation." Hartnman appeal ed.

15 The court of appeals concluded that there were no
procedural rules or Wsconsin cases addressing the tineliness
issue of a notion for attorneys' fees pursuant to 42 U S. C
§ 1988(Db). Consequently, the court concluded that the rule set
forth in Wite, 455 US at 454, was applicable and that
Hartman's Motion for an Award of Attorneys' Fees was tinely filed
because it did not unduly surprise or prejudice the County. The
court of appeals further concluded that Hartman was a prevailing
party in the action and therefore entitled to attorneys' fees.
The court of appeals reversed the circuit court's decision and
remanded the case for a determnation of an award of reasonable

attorneys' fees pursuant to 42 U.S.C. § 1988(b).
.

116 We first address whether Hartman's Mtion for an Award
of Attorneys' Fees was tinely filed. To that end we nust

determ ne the appropriate statutory or common-|aw rul e governing
7
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the tinme requirenment for filing a request for attorneys' fees
under 42 U.S.C. 8§ 1988(b).

117 An award of attorneys' fees under 42 U S.C. § 1988(b)
is within the discretion of the circuit court, and the circuit
court's determnation will ordinarily be reversed only where
there has been an erroneous exercise of that discretion. See

Thonpson v. Village of Hales Corners, 115 Ws. 2d 289, 305, 340

N.W2d 704 (1983). Such deference is given a state circuit court
or federal district court in a 8 1988 action "because that court
is particularly well-qualified to nmake the partially subjective
findings necessary for an award of fees and to perform the
bal ancing of equities that is an integral part of the proceeding

for an award of fees.” Libby v. Illinois H gh School Ass'n, 921

F.2d 96, 98 (7th GCr. 1990) (citations omtted). However, an
appellate court can independently reverse a circuit court's
ot herw se discretionary grant or denial of 8 1988 attorneys' fees

if the decision was based upon an error of |aw See Hal es

Corners, 115 Ws. 2d at 305 (quoting Chrapliw v. Uniroyal, Inc.,

670 F.2d 760, 765 (7th Cir. 1982)).

118 There are three rules that could govern the tine
requi renent for requesting attorneys' fees under 42 U S C
8§ 1988(b): (1D Ws. Stat. 8§ 806.06(4), which requires that a
judgnent be perfected (i.e., costs taxed and inserted in the
judgment) within 30 days of the entry of judgnment (or notice of
entry of judgnent, dependi ng upon which party causes the judgnent
to be entered) or recovery of costs is forfeited; (2) Rule 54(d)
of the Federal Rules of Cvil Procedure, which requires that a
notion for attorneys' fees be brought within 14 days of the entry

of judgment; or (3) the common law rule set forth in Wite, 455
8
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US at 454, which holds that a notion for attorneys' fees is
tinmely unless it "unfairly surprises or prejudices the affected
party.” W conclude that Ws. Stat. 8 806.06(4) sets forth the
appropriate tinme requirenment for a request for attorneys' fees
pursuant to 42 U S. C. 8§ 1988(b) in an action venued in a
W sconsin circuit court.

119 Wsconsin Stat. § 806.06 provides, in relevant part:

Rendition, perfection and entry of judgnent. (1)(a) A
judgnent is rendered by the court when it is signed by
the judge or by the clerk at the judge's witten
di rection.

(b) A judgnent is entered when it is filed in the
office of the clerk of court.

(c) A judgnent is perfected by the taxation of costs
and the insertion of the anmount thereof in the
j udgnent .

(4) A judgnent may be rendered and entered at the
i nstance of any party either before or after
perfection. If the party in whose favor the judgnment
is rendered causes it to be entered, the party shall
perfect the judgnent within 30 days of entry or forfeit
the right to recover costs. If the party agai nst whom
the judgnent is rendered causes it to be entered, the
party in whose favor the judgnent is rendered shall
perfect it wwthin 30 days of service of notice of entry
of judgnent or forfeit the right to recover costs. |If
proceedi ngs are stayed under s. 806.08, judgnment nay be
perfected at any tine wthin 30 days after the
expiration of the stay.

120 Wsconsin Stat. 8§ 806.06(4) bases the tine limtation
for perfecting the judgnment (i.e., taxing and inserting costs)
upon the date on which the party seeking costs has notice that
the judgnent is entered. If the party seeking costs causes the
judgnment to be entered, the 30-day time limtation begins on the

date of entry of the judgnent. |[If the party seeking costs is not

the party who causes the judgnent to be entered, the 30-day tinme

9
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[imtation begins on the date of notice of entry of judgnent.
See Ws. Stat. § 806.06(4).

21 The statutory |anguage of Ws. Stat. 8 806.06(4) sets
forth a tinme limtation with regard to recovery of "costs."
Therefore, we nust consider whether an award of attorneys' fees
pursuant to 42 U S.C. §8 1988 is a "cost" in accordance with Ws.
Stat. § 806.06(4).

22 The relevant |anguage of 42 U S. C. 8§ 1988(b) expressly
provides that in an action to enforce a provision of 42 U S. C
8§ 1983, a court nmay award the prevailing party "a reasonable

attorney's fee as part of costs.” (Enphasi s supplied). Thus

the plain language of the statute specifically provides that
§ 1988 attorneys' fees are costs. This plain [|anguage
interpretation was recognized and followed by this court in

School Dist. of Shorewood v. VWausau Ins. Cos., 170 Ws. 2d 347

488 N.W2d 82 (1992).

123 In Shorewood we addressed the issue whether attorneys'
fees under 8§ 1988(b) are consi dered danages within the provisions
of an insurance contract, thereby placing a duty on the insurer
to defend or indemify the insured based upon a request for
attorneys' fees. In holding that an award of attorneys' fees
pursuant to 8§ 1988(b) is not danages, we recognized that there
are various statutory provisions that allow for an award of
attorneys' fees to a prevailing party, sone of which define
attorneys' fees as costs and sone of which separate attorneys'
fees from other taxable costs. See id. at 378. W concl uded
that "[u]lnder 42 U S. C. sec. 1988, attorney fees constitute part

of the [taxable] costs." Id.

10



No. 96- 0596

124 Arguably, Dbecause an action for attorneys' fees
pursuant to 8 1988 is based upon federal substantive |aw, we need
only look to the federal statutory |anguage and this court's
interpretation of it to determine that 8§ 1988 attorneys' fees are
costs. We recognize, however, that "[t]he fact that a statute
incorporates within its text the word 'cost' is not conclusive
evidence that the statute in question authorizes the taxation of

costs" in accordance with Wsconsin statutes. State v. Foster

100 Ws. 2d 103, 106, 301 N.W2d 192 (1981). Under Wsconsin | aw
costs are only recoverable if there is a specific Wsconsin
statutory provision stating that the cost is recoverable. See

Kl ei nke v. Farnmers Coop. Supply & Shipping, 202 Ws. 2d 138, 147,

549 N.W2d 714 (1996).

"The terns 'all owable costs' or 'taxable costs' have a

special neaning in the context of |itigation. The
right to recover costs is not synonynous with the right
to recover the expense of litigation. This right is

statutory in nature, and to the extent that a statute
does not authorize the recovery of specific costs, they
are not recoverable . . . . Mny expenses of litigation
are not allowable or taxable costs even though they are
costs of litigation.'

Id. (quoting Foster, 100 Ws. 2d at 106). See also State v.

Ferguson, 202 Ws. 2d 233, 237, 549 N W2d 718 (1996); State v.
Amato, 126 Ws. 2d 212, 217, 376 N.W2d 75 (Ct. App. 1985).

125 Accordingly, we nust also determne if any Wsconsin
statute authorizes an award of attorneys' fees under 8 1988 as a
t axabl e cost. “"Interpretation of a statute is a matter of |aw
which we review de novo, benefitting from the analyses of the
circuit court and the court of appeals.” Ferguson, 202 Ws. 2d
at 237. The purpose of statutory interpretation is to ascertain

and give effect to the intent of the legislature. See Hughes v.

11



No. 96-0596
Chrysler Mtors Corp., 197 Ws. 2d 973, 978, 542 N WwW2d 148

(1996). To determne the legislature's intent, we first look to

the | anguage of the relevant statutes. See UFE, Inc. v. LIRC

201 Ws. 2d 274, 281-82, 548 N.W2d 57 (1996).

26 The |anguage of Ws. Stat. § 814.04 supports our
interpretation of the federal statute that attorneys' fees
awarded pursuant to 42 U S C. 8 1988(b) are costs. Section
814.04 sets forth the specific itens of costs that are
recoverable as taxable costs in civil proceedings. Section
814.04(2) states that statutorily approved costs include "[a]l
the necessary . . . fees allowed by law" Although this court
has not heretofore considered the specific issue whether
8§ 1988(b) attorneys' fees are "necessary fees allowed by law, " we
concl ude that they are.’

127 Attorneys' fees are allowed by law under 42 U S C
8 1988(b) and are a "necessary" cost of litigation to which a
prevailing party is entitled. Section 1988 was enacted by
Congress as the Gvil R ghts Attorney's Fees Award Act of 1976.

It was drafted in response to Alyeska Pipeline Service Co. .

Wl derness Society, 421 U S. 240 (1975), wherein the United

States Suprene Court disapproved of |ower federal court decisions

that awarded attorneys' fees pursuant to the private attorney

" Wsconsin Stat. § 814.04(1) discusses attorneys' fees as
itenms of costs, setting forth standard mninum and maxi num
anounts recoverabl e. This section is inapplicable in this
i nstance because "[t]he determination of what is a reasonable fee
under sec. 1988 is left to the discretion of the trial court."
Thonpson v. Village of Hales Corners, 115 Ws. 2d 289, 305, 340
N.W2d 704 (1983) (citing Hensley v. Eckerhart, 461 U S. 424
(1983)). See also Bialk v. MIlwaukee County, 180 Ws. 2d 374,
379, 509 NNW2d 334 (Ct. App. 1993). Wsconsin Stat. § 814.10(4)
provides for circuit court review of attorneys' fees as taxable
costs.

12
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general doctrine. See Hales Corners, 115 Ws. 2d at 305 (citing

S. Rep. 1011, 94th Cong., 2nd Sess. 1, reprinted in 1976
US CC AN, 5908, 5909).

In authorizing the fee shifting, Congress determ ned
that '"[i]f private citizens are to be able to assert
their civil rights and if those who violate the
Nation's fundanental |law are not to proceed wth
inpunity, then citizens nust have the opportunity to
recover what it costs themto vindicate these rights in
court.'

£8

128 Despite Hartman's argunent to the contrary, our
conclusion that Ws. St at . 8§ 806.06(4) governs the tine
requirenent is consistent with the court of appeals' holding in

ACLU v. Thonpson, 155 Ws. 2d 442, 455 N.W2d 268 (C. App.

1990). In Thonpson the plaintiffs did not receive notice that
the judgnent had been entered in time to file an appeal.

Consequently, they brought a notion under Ws. Stat. 8 806.07 to
vacate the judgnent and reenter it so that a tinely appeal could
be filed. See id. at 445. In affirmng the circuit court's
order denying the plaintiffs' notion, the court of appeals

determned that "[a] trial court cannot extend the tinme to appeal

8 Wsconsin courts have also recognized that where a party
is acting as a private attorney general, the costs incurred in
retai ning counsel are "necessary" costs. Wiere an individual is
acting to enforce the public's rights, an award of attorneys'
fees to a prevailing party may be recoverable because to fully
enforce those guaranteed rights "assistance of counsel is
fundanental ." R chland School Dist. v. DLHR 166 Ws. 2d 262
283, 479 N.W2d 579 (C. App. 1991) (citing Watkins v. LIRC, 117
Ws. 2d 753, 345 N.W2d 482 (1984)), aff'd 174 Ws. 2d 878, 498
N. W2d 826 (1993).

13
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a final judgment by vacating and reentering the judgment."® 1d.
(citation omtted). Where a judgnent resolves the nerits of a 42
US C 8§ 1983 action, it is a final judgnent from which a party
may appeal even though a request for attorneys' fees under 42
U S C § 1988(b) has not been resolved because an award of fees
"'*is uniquely separable fromthe cause of action to be proved at
trial.'" 1d. at 447 (quoting Wite, 455 U S at 452).

29 The court of appeals' decision in Thonpson did not
address the tineliness of the request for attorneys' fees under
42 U.S.C. 8§ 1988(b). The plaintiffs in Thonpson brought a notion
for costs and attorneys' fees after the court released its
menor andum deci sion but prior to the entry of judgnment. See id.
at 444, Thereafter, the parties agreed to postpone the
resolution of the fees issue until after appeal. See id. There
was no argument nade that the request for fees was untinely and
it was, in fact, brought within the tinme limtation set forth
under Ws. Stat. § 806.06(4).

30 Qur holding today does not negate the recognition that
an award of attorneys' fees based upon the status of a prevailing
party is a consideration separate from the underlying nerits of
t he cause of action. |In addition, our decision does not prohibit
the parties from stipulating to postpone the issue of attorneys’

fees or seeking to stay the proceedings pursuant to Ws. Stat

° Though not dispositive in this case, we note that the

court of appeals' holding in Thonpson was distinguished in a
recent opinion of this court, wherein we determned that a
circuit court may extend the statutory tinme to appeal by vacating
and reentering a judgnent wher e "conpel I'ing equi tabl e
considerations wunder 8 806.07(1)(a)" outweigh "the goal of
finality." Edlund v. Wsconsin Physicians Serv. Ins. Corp., 210
Ws. 2d 639, 563 N.W2d 519 (1997).

14
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8§ 806.08. Hence, we do not restrict a circuit court's ability to
econom ze its tinme and postpone fee issues pending the resolution
of the underlying nerits of a claim on appeal consistent wth
Thonpson. W sinply conclude that, absent either of these
circunstances (e.g., postponenent or stay pending appeal), the
attorneys' fees nust be taxed and inserted in the judgnent within
30 days of the entry of judgnent or notice of entry of judgnent
pursuant to Ws. Stat. 8§ 806.06(4).
131 At oral argunent, Hartman's counsel asserted that our

decision in Gorton v. Anerican Cyanamd Co., 194 Ws. 2d 203, 533

N.W2d 746 (1995), cert. denied, 516 U S. 1067 (1996), and the

court of appeals' decision in R chland School Dist. v. D LHR 166

Ws. 2d 262, 479 N.W2d 579 (C. App. 1991), aff'd 174 Ws. 2d
878, 498 N.W2d 826 (1993), support Hartman's argunent that the
proper time limtation is set forth in Wite, 455 U S at 454.
W di sagree.

132 Qur holding is consistent with our decision in Gorton.

In Gorton we did not consider the tineliness of an attorneys'

fees request under 42 U . S.C. § 1988(b). Rather we held that Ws.
Stat. 8 805.16, which governs tine limtations for notions after
verdict, was inapplicable to a request for attorneys' fees
pursuant to Ws. Stat. 8§ 100.18(11)(b)2. The request for fees in

Gorton was filed wthin 30 days of the date of the entry of

j udgment . *°

' I'n Gorton v. American Cyanamid Co., 194 Ws. 2d 203, 211,
533 Nw2d 746 (1995), cert. denied, 516 U S. 1067 (1996), the
judgnent on the verdict was entered in February 4, 1993, and the
plaintiff filed a notion requesting attorneys' fees on Mrch 4,
1993.

15
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133 Furthernore, our holding in the present case is

di stingui shable from Ri chl and School Dist.. In Richland Schoo

Dist. the court of appeals stated that the appropriate tine

l[imtation for a notion for attorneys' fees in a Ws. Stat. ch
227 review was "a reasonable tinme after the court enters a fina
order or judgnment . . . " 1d. at 285. This determ nati on was
made, however, only after the court of appeals recognized that
the individual's "right to an award of attorney's fees for
representation in this ch. 227 review is a court-created right.
Having created the right and in the absence of legislation, the
court may establish time limts for requesting an award .

ld. (citation omtted). R chland School D st. involved issues of

admnistrative review, and the court did not consider the
tineliness of § 1988 attorneys' fees. Moreover, neither party in
that case argued that Ws. Stat. 8§ 806.06(4) governed the tine
[imtation for attorneys' fees under those circunstances.

1834 It is generally appropriate for Wsconsin circuit
courts to apply Wsconsin's procedural rules in a federal civi
rights action provided those rules do not "place conditions on

the vindication of a federal right." Felder v. Casey, 487 U S

131, 139 (1988). "Federal |aw takes state courts as it finds
them only insofar as those courts enploy rules that do not
"i npose unnecessary burdens upon rights of recovery authorized by

federal laws.'" 1d. at 150 (quoting Brown v. Wstern R Co. of

Al abama, 388 U.S. 294, 298-99 (1949)). Application of state
procedural requirenents is therefore appropriate to the extent
that the rights of the parties are protected in accordance wth

controlling federal law. See Felder, 487 U S. at 151.
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135 Wsconsin Stat. 8§ 806.06(4) adequately protects the
rights of a federal civil rights plaintiff because it is even
nmore generous than the rule that is applicable in federal courts.

Under Rule 54(d) of the Federal Rules of Cvil Procedure a party
has 14 days from the date of the entry of judgnent to bring a
nmotion for an award of attorneys' fees. W sconsin Stat.
8§ 806.06(4), on the other hand, allows a party 30 days from the
date of the entry of judgnent or notice of the entry of judgnent
to tax and insert costs into the judgnent. Thus, the application
of Ws. Stat. § 806.06(4) places no "unnecessary burdens" or
"conditions" on the right of a party seeking attorneys' fees
under 8§ 1988 and is in accordance with controlling federal |aw.
Id. at 150-51. Since there is an applicable Wsconsin statute
governing the tinme limtation, there is no need to address either
the application of Rule 54(d) of the Federal Rules of Gvil
Procedure or the federal common-law rule set forth in Wite, 455
U S. at 454.

136 Having concluded that Ws. Stat. § 806.06(4) sets forth
the tinme limtation for a request for attorneys' fees in an
action under 8§ 1988, we further conclude that Hartman failed to
conply with Ws. Stat. 8 806.06(4). Hartnan asserts entitlenent
to attorneys' fees based in Jlarge part wupon the County's
rescission of its admnistrative policies on My 6, 1991,
resulting in the return of the benefits levels to the status quo
prior to QOctober 1, 1990. This action by the County occurred
many nonths prior to the circuit court's entry of judgnent in
Novenber of 1993. The County caused entry of the circuit court's
order, and thereafter forwarded a Notice of Entry of Order dated

Novenber 19, 1993, to Hartnman. Because Hartman is claimng
17
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"prevailing party" status based in part upon the County's 1991
rescission of its reduction of benefits, Hartman should have
taxed and inserted costs in the Novenber 18, 1993, judgnent based
upon a catalyst theory within 30 days of receipt of the
Novenber 19, 1993, Notice of Entry of O der

37 The fact that Hartman subsequently appealed the circuit
court's Novenber 18, 1993, order does not alter our analysis.
Hart man coul d have made an attenpt to reach an agreenment with the
County to postpone the attorneys' fees issue, or Hartman could
have brought a notion before the circuit court requesting stay of
the attorneys' fees issue pending appeal. Absent either of these
attenpts to postpone the issue, however, Ws. Stat. 8 806.06(4)
required that Hartman tax and insert costs in the judgnment within
30 days of receipt of Notice of the Entry of Order. Hartman did
not file the Mtion for an Award of Attorneys' Fees until
Novenber 16, 1995, and the request for attorneys' fees was
therefore untinely.*

138 Because we conclude that Hartman's notion for an award
of attorneys' fees was untinely, it is unnecessary for us to

consi der whether Hartman was a "prevailing party" as the termis

' Wiere a plaintiff does not obtain a favorable ruling on
the nerits of any claim that plaintiff may still receive an
award of attorneys' fees if "the lawsuit served in part as a
catal yst which pronpted the defendant to take action [favorable
to the plaintiff]." United Handi capped Federation v. Andre, 622
F.2d 342, 346 (8th Cr. 1980). See al so, Hendrickson v. Branstad,
934 F.2d 158, 161 (8th Cr. 1991); Dawson v. Pastrick, 600 F.2d
70, 79 (7th CGr. 1979).

12

Even if we were to assune that the date of entry of
judgment is the April 19, 1995, decision of the court of appeals
or even the June 9, 1995, date of remttitur of the record to the
circuit court, Hartman's request for fees was untinely under Ws.
Stat. 8§ 806.06(4) because it was not filed until Novenber 16,
1995.
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used in 42 U S C. 8§ 1988(b) entitling Hartman to an award of

reasonabl e attorneys' fees.?'
By the Court.—JFhe decision of the court of appeals is

rever sed.

3 W deny the Mdtion of Plaintiffs-Appellants to Strike
Section 111 of the Reply Brief of Defendants-Respondents-
Petitioners received by the Cerk of the Wsconsin Suprene Court
on August 22, 1997. This court ordered that the notion be held
i n abeyance pending our consideration of the nmerits of this case
upon revi ew. Because we are reversing the court of appeals and
hol ding that Hartman's request for an award of attorneys' fees
was untinely, we find it unnecessary to address the County's
argunent that this litigation is pending in violation of 45
CF.R Part 1617, as well as Hartman's argunent that this issue
was raised by the County for the first time inits reply brief.
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